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M/s Adani Gas Limited
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

R TROR FT YAUETOT TG :
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in @ warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appeliate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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10% of the duty demanded where duty or duty and penalty are in dispute, or penal%ﬁw
penalty alone is in dispute.” ]

In view of above, an appeal against this order shalil lie before the Tribunal on paymento
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Otder in Appeal

The subject appeal is filed by the department Under Section 35(2) Of Central
Excise Act,1944, .against OIO No. 04/ADC/2015/DSN Dtd.15/5/2015 (hereinafter
referred to as ‘the impugned order) passed by The Additional Commissioner, Central
Excise, Ahmedabad-II,(hereinafter referred to as ‘the adjudicating authority’) in case of
M/s. Adani Gas Ltd. (formerly known as M/s Adani Energy Ltd.) CNG Station,
Helmet Circle,Memnagar,Ahmedabad-380052, (hereinafter referred as ‘the
respondent’)the respondent is engaged in the manufacture of excisable goods falling
under chapter 29 of the First Schedule to the Central Excise Tariff Act,1985
[hereinafter referred as CETA-1985]. '

Also an appeal is filed by M/s. Adani Gas Ltd. against above said OIO .

2. Briefly stated the fact of the case is, during the course of the audit by department,
it was noticed that appellant had availed Cenvat Credit on House Keeping
Services which have no relation with the production activities. They had availed
credit Rs.5,60,880/- for the period from 2010- 11 to 2012-13. that said
Cenvat Credit availed do not fall under the scope of input services as provided
in rule 2 (I)(ii) of the Cenvat credit Rules, 2004. As the same has not been used by
the said appellant directly or indirectly, in or in relation to the manufacture
of final products and clearance of final products up to the place of removal
as provided in the CCR 2004. They are not entitled to such credit under the
Cenvat Credit Rules 2004. SCN was issued and vide above order dropped
the demand of Rs.90088/-and confirmed rest of demand with interest
and penalty of Rs.238281/-.
3. Being aggrieved by the above said 010 the department filed appeal to set aside above
order on the ground that, as per Rule 2(1)(ii) of the definition uses the words "directly
or indirectly, in or in relation to". any services which are not directly or indirectly
" used in relation to manufacture of the final products are not covered under the
definition of input service. Hence, Cenvat credit not admissible.

The appellant M/s. Adani Gas Ltd. has filed appeal on the following main grounds;

That the said input service was availed at CNG Station to ensure that the premises
are in good condition to clean Compressing/dispensing of CNG which is chargeable
to Central excise Duty. Further, as per Section 11 of the Factories Act, 1948, it is a
statutory requirement for the factories to keep the factory premises neat and clean.

Rule 2(1)(ii) of the definition uses the words “directly or indirectly, in or in

relation to". Any services which are directly or indirectly used in relation to

manufacture of the final products are covered under the definition of input service. %

they relied on following citations, In the case of Doypack Systems (Put. ) Ltd. V. Union
of India [1988 (36) ELT 201 (SC)] Further, in the case of Union Carbide India Ltd.
v. Collector of al Excise, Calcutta-I reported in 1996 (86) E.L.T. 613 (Tr) and CCE
Nagpur V. Ultratech Cement Ltd. 2010 (260) ELT 369 (Bom}, and Coca Cg@ %agm
Pvt. Ltd. V Commissioner of C Ex., Punelll, 2009 (242) E.L.T. 168 (Bom.) o*" ¥ X
Pvt. Ltd. V Commissioner of Central Excise, Delhi-III, 2013 (30) S.T.R. 575 Tn D‘él
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The Notice was issued on 11.06.2014 for the disputed period from 2010-11 to 2012-
13.; that the extended period of limitation can be invoked oniy on those grounds
which are specifically provided under the statute. That they had filed ER-1
returns and declared details under as required under the law including the
amount of CENVAT credit availed and utilized by them.They relied on citations C.Ex
Vs Kumbhi Kasari Sahakari Karkhana Ltd. -2011 (266) ELT 87 (T) The demand for
interest along with penalty also cannot sustain and no penalty can be
imposed on them. The judgment of the Hon'ble Supreme Court in CCE
vs. HMM Ltd. reported in 0995 (76) ELT 497 (SC)]
4, A personal hearing was granted to the appellant on dated 19-8-16 wherein shri
Rahul Patel CA and Gopal Chugh appeared on behalf of the appellant and reiterated the
GOA and copies of citations submitted. They have filed written cross submission on
dated 9-9-16. I have gone through all records placed before me in the form of the
impugned order and written submissions .I have to decide the issue of admissibility of

Cenvat credit on housekeeping services.

O. I find that, the appellant had hired house-keeping service for cleaning of CNG
Station premises and allied areas where the activity of manufacture of Compressed
Natural Gas was undertaken; said services were availed to ensure that the premises
are in good condition as compressing and dispensing of CNG'is chargeable to duty;
that in terms of Section 11 of the Factories Act, 1948, there is a statutory requirement

~ to keep the factory premises neat and clean and in order to comply with the said
provision, the services were hired. In view of the above, the appellant has contended
that the services in question have been used directly or indirectly in relation to
manufacture of final products and therefore, the credit should be admissible for the
entire period.

6. I find that, the demand is raised in this case pertains to the period from 20 10-
11 to 2012-13. Prima facie, I find this service indirectly connected with the
anufacture of the final products or the clearances thereof to claim a nexus with

C;lﬁoduction. Any decision on the admissibility of credit would depend on the
definition of the term "input service €', as prevailed during the relevant period.
the definition, as if existed during the period up to 31.03.2011 is reproduced below;
Rule 2(1) - "Input service" means any service - %,
(i) used by a provider of taxable service for providing an output service; or
(ii) used by the manufacturer, whether directly or indirectly, in or in relation to the

manufacture of final products and clearance of final products, upto the place of removal;

and includes services used in relation to setting up, modernization, renovation or repai s of
a factory, premises of provider of output service or an office relating to such factory or
premises, advertisement or sales promotion, market research, storage upto the place of
removal, procurement of inputs, activities relating to business, such as accounting,
auditing, financing, recruitment and quality contro! I, coaching and training, computer
networking, credit. rating, share registry and Security, inward transportation of

inputs or capital goods and outward transportation up to the place of removal. -
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7. Ifind that the inclusive clause in the definition specifically mentioned the term

activities relating to business such as", which expanded the'scope and as a result

many activities came to be qualified for the definition of input service. Therefore, even

though "house-keeping" is not specifically mentioned in the definition, I find that
the same can be considered as one activity that would qualify for the term "activities
relating to business" because in the course of manufacture and clearance of the final
products, this service is used in the premises. I rely on the caselaw of Ultratech
Cement Ltd. decided by the Hon'ble High Court of Bombay 2010 (260) E.L.T.369
(Bom.) 2010 (20) S.T.R. 577 (Bom.) and Hon'ble Bombay High Court in the case of
Coca Cola India Pvt. Ltd - 2009 (242) ELT 168 (Bom) Therefore, the activity of house-
keeping qualifies for the definition of input service. Accordingly, I find that the credit
availed during the period 2010-11 is admissible.

8. Further, The definition of "input service" was changed with ‘effect from 01.04 .2011
vide Notification No. 3/2011 -Central Excise (N.T.) dated 1-3-2011. The new definition is

reproduced as below:

input service” means any service, -

(i) used by a provider of taxable service for providing an output service; or

manufacture of final products and clearance of final products upto the place of removal,

and includes .

services used in relation to modernization, renovation or repairs of a factory, premises of
provider of output service or an office relating to such factory or premises,
advertisement or sales promotion, market research, storage u to the place of removal,
procurement of inputs, accounting, auditing, financing, recruitment and quality
control, coaching and training, computer networking, credit rating, share registry,
security, business exhibition, legal services, inward transportation of inputs or capital

goods and outward transportation up to the place of removal;

I find that, the term "activities relating to business such as" has been omitted in the
new definition. As a result, such activities which claimed inclusion only by virtue of
they being an "activity related to business”, have been excluded from the definition from
01.04.2011 ohwards. In the present case, I find that, during the period of disput¢
this service was used in their premises in the course of manufacture and clearance of
the final products. Therefore, the credit of service tax availed during 2011-12 to
2012-13 is also admissible to them. ;

9. I find that, they had hired house-keeping service for cleaning of CNG Station
premises and allied areas where the activity of manufacture of Compressed Natural
Gas was undertaken; said services were availed to ensure that the premises are in

good condition as compressing and dispensing of CNG is chargeable to duty; that.in:

the factory premises neat and clean. I rely on the case of Adani Ports &
CST Ahmedabad 2016[42[STR 1010 [TRI AHMD] 2. Delphi Automotive S
Ltd. V CCE Noida 2015[315[ELT255[Tri-Del] and 3. Doypack Systems (Pvt)\l




- - F.NO.V2[27]33/AHD-1I/15-16
. e F.NO.V2[27]11/EA-2/Ahd-11/15-16

1988 (36) ELT 201 (SC). In view of the above, I hold that, the seryvices in question have
been used directly or indirectly in relation to manufacture of final products and

therefore, Cenvat credit is admissible for the entire period.

10. Further, I find that, the appellant has complied with the provisions of the
Cenvat Credit rules while taking credit of said service. With reference to the penalty
imposed, I find that they have not disregarded the definition of input service and

not violated any rules.therfore; penalty imposed is set aside.

11. In view of the foregoing discussion and findings, I reject the departmental appeal.
I allow the appeal filed by the appellant M/s. Adani Gas Ltd.
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The appeals filed by the appellant stand disposed off in above terms.
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M/s. Adani Gas Ltd.

CNG@ Station, Near Helmet Circle,
Near AMTS Depot,

Q Memnagar,
Ahmedabad-380052,

Copy to :

The Chief Commissioner, Central Excise, Ahmedabad.
The Commissioner, Central Excise, Ahmedabad-II.
The Asstt. Commissioner, Central Excise, Divi- V, Ahmedabad-II

The Asstt. Commissioner (Systems), Central Excise, Ahmedabad-II.
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